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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

Brian P. Carr
Plaintiff
Civil No. 3:07-cv-05260-RIB
versus
' First Amended
‘ COMPLAINT
Sam Reed, in his official capacity as
Secretary of State of the State of
Washington, Wanda Briggs in her official
capacity as Chair of the State of
Washington Commission of Judicial
Conduct and Rob McKenna, in his official
capacity as Attorney General of the State
of Washington and representing in their
official capacity as representatives of the
State of Washington and, separately, as
private individuals the Honorable Robert L.
Harris, John F. Nichols, Barbara D.
Johnson, Kenneth Eiesland, Rich Melnick,
John Hagensen, Kelli E. Osler, Joel
Penoyar, (J.) C. C. Bridgewater, J. Robin
Hunt, Gerry L. Alexander, Barbara
Madsen, Mary E. Fairhurst, Susan Owens
and James M. Johnson as well as other
currently unnamed parties as determined
by the Court
Defendants

The Plaintiff, Brian P. Carr, appearing pro se in this matter, as and for his complaint allege the
following:

Introduction

AW =

1. The Plaintiff's rights to liberty and property were deprived without due process and Plaintiff
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was not provided equal protection under the law as required by the Fourteenth Amendment of

the U.S, Constitution in proceedings in the State of Washington under RCW 26.50 (Domestic
Violence). While the statute itself provides for due process and equal protection under-the
law, the Defendants ignored the requirements of the statute and the state constitution. The

Plaintiff is seeking declaratory relief as well as damages.

. This case is an outgrowth of two Domestic Violence cases initiated in the Clark County

Superior Court of the State of Washington under RCW 26.50 as case number 04-2-08824-4 in
which Mr. Carr was a Respondent and case number 04-2-08908-9 in which Mr. Carr was the
Plaintiff. In each case, Mr. Carr's wife, hereafter referred to as Karyn, was the other party. Mr.

Carr and Karyn were in the process of separating and later divorcing

. As Karyn is not a party to this matter and these proceedings will be available to the public, all

identifying information for Karyn has been redacted. The Defendants have access to the

originals and can identify Karyn fully if it is of relevance to the case at hand.

. Shortly after the Order for Protection was issued in case 04-2-08824-4 against Mr. Carr, he

was at a social event in Portland, OR where Karyn was not present when, apparently, one of
Karyn's friends notified her of his presence and she went to the restaurant and called the police
claiming a violation of the Order while remaining outside the restaurant and with Mr. Catr
unaware of her presence. Mr Carr was arrested and remained in custody for more than three
days. The Multnomah County District Attorney did not prosecute the case because of a lack
of evidence that Mr. Carr knew of Karyn's presence (Multnomah Circuit Court Clearing

0923389).

. The record of the Domestic Violence Orders as well as the subsequent arrest has restricted Mr.

Carr's ability to seek alternative employment. In 1975, Mr. Carr graduated with honors with a
B.E. from U.S.M.A., West Point, NY. In 1977, Mr. Carr received a M.A. in Computer Science
(Applied Mathematics) from M.LT., Cambridge, MA. Mr. Carr served in the Signal Corps
with a Top Secret security clearance until 1982 when Mr. Carr left the U.S. Army as a
Captain. Mr. Carr has an otherwise spotless record and the Domestic Violence Order and the

Oregon arrest have had a significant detriment in his ability to seek employment as well as
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making him a likely candidate for searches as a potential terrorist.

. On all job applications for permanent positions which Mr, Carr has completed in the last

decade he has been asked if he has ever been arrested. The job market is quite competitive in
the areas where Mr. Carr works and negative responses to applicants are always general such
as 'another candidate was found to be more qualified for the position'; no specific reason for
the negative response is ever provided. In face of the highly competitive nature of each
position, the requirement that Mr. Carr explain his criminal history makes him virtually

unemployable in most of the positions to which he would otherwise be eligible.

. While the framers of the constitution (both state and federal) could not have foreseen the

widespread dissemination of criminal records, they did provide the guarantee of certain rights
when they impacted a person's livelihood as criminal records do today. While the state
certainly has the ability to impair a person's livelihood, it can only do so within the constraints
of due process. This guarantees the right of the affected individual to be heard before an
impartial authority, presented with the evidence against them, given the opportunity to present

evidence on their own behalf, and the right to appeal.

. Since 2005 to the present, Mr. Carr can not use automated check in for flights and is subjected

to more intensive scrutiny as he has been identified as a potential terrorist due to the Order in
case 04-2-008824-4 and its aftermath. Further, Mr. Carr has been banned from the social
functions which he had attended, not for any action on his part, but due to the assumptions
people make about the moral character of a person who has been the subject of a Restraining

Order.

. Mr. Carr applied to have the record of the arrest in Oregon sealed (Multnomah Circuit Court

Clearing 0923389), but this was denied. Mr. Carr has appealed to the Oregon Court of
Appeals (case A132012), but this appeal is still pending and is not yet ripe for federal
consideration. No actions in Oregon will be considered in this case other than their

continuing impact on Mr. Carr's ability to seek alternative employment.

10.The District Court can process many RCW 26.50 requests, but in cases where there is a
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shared residence (as in the cases above), the Superior Court must hold the hearing and issue
the Order (RCW 26.50.020 (5) (c) ). However, rather than dividing the RCW 26.50 requests

between the courts or having the Clark County Superior Court hear all these requests, the

Clark County Superior Court chose to attempt to delegate authority to hear these matters to

the District Court. Unfortunately there does not appear to be any legal way to delegate these

matters,

11.The two cases before the Superior Court (04-2-08824-4 and 04-2-08908-9) were heard by

‘Defendants Eiesland and Melnick who were appointed as Superior Court Commissioners in

violation of the state constitution and, hence, did not have jurisdiction to hear the matters.

There were also numerous violations of Washington State statutes as as well as the Fourteenth

Amendment of the U.S. Constitution requirements of due process and equal protection under

the law. These issues were raised before the trial court.

12.The violations of Washington statutes and constitutional issues include:

» Washington Constitution Article IV, Section 23, Clark County Superior Court

Commissioners exceed three in number.

¢ RCW 2.24.040 (3) Family Court Commissioners issue orders which are not temporary.

. RCW 26.50.070 (3), no ex parte hearings held.

* RCW 26.50.070 (1), requirement of irreparable injury ignored .
*» RCW 26.50.030, RCW 26.50.010, and RCW 9A.46.110 requirement of a]legatlons of

domestic violence ignored.

e Fourteenth Amendment, U.S, Constitution- Due Process, no testimony taken at hearing.

¢ Fourteenth Amendment, U.S. Constitution- Due Process, evidence from Judicial

Information System used without notice and service to Respondent.

e RCW 26.50.070 (4), RCW 26.50.085 and RCW 26.50.123, temporary orders longer 14

days granted without required underlying justification (publishing or mail).

e RCW 26.50.035 (1) (c), placed restrictions on Respondent's ability to request

modifications to an Order for Protection.

e Fourteenth Amendment, U.S. Constitution- Due Process, denying Petition for FTA (Failure

to Appear) when there was an Order for Protection prohibiting attendance at the hearing
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and outstanding Motions to reschedule the hearing and, separately, permitting attendance at
the hearing.

¢ Fourteenth Amendment, U.S, Constitution- Due Process, right of appeal not provided.

¢ Fourteenth Amendment, U.S. Constitution- Equal Protection under the Law, sexual bias in

entire process for RCW 26.50 (domestic violence) maiters.

13.While Washington state government certainly has the authority to grant restraining orders,

such orders always require a careful balance of constitutional rights of both the Petitioner and
Respondent. Defendants’ wholesale disregard for the restrictions of the relevant statutes and
constitutional provisions virtually assured that numeroﬁs parties would have their
constitutional rights infringed upon both through the granting of orders which were unfounded
as well as the denial of orders which were warranted such as in Mr. Carr's cases. Defendants
could easily have foreseen unwarranted arrests and criminal records impacting individual's

employment as in the case at hand.

14 Mr. Carr appealed to the Washington State Court of Appeals, Division II, in case number

32671-0-I where these issues were again raised. The Court of Appeals affirmed the decision

of the Superior Court.

15.Mr. Carr filed a Petition for Review to the Washington Supreme Court (case 78768-9) which

was denied.

Jurisdiction and Venue

16.This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 1331, as a

case arising under 42 U.S.C. § 1981,42 U.S.C.§ 1982,42 U.S.C. § 1983, 42 U.S.C. § 1985
(3), and 42 U.S.C. § 1986 as a case seeking to enforce rights and privileges secured by the
laws of the United States as authorized by 28 U.S.C. § 2201 (a) and 28 U.S.C. § 2202 as well

as under the Fourteenth Amendment of the U.S. Constitution guarantees of Due Process and

- Equal Protection of the Law.

17.Venue is proper in this district pursuant to 28 U.S.C. § 1391 (b) because a substantial part of
1 Amended Complaint 5 of 26 Carr v Reed et al Brian P. Carr, Pro Se
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the events or omissions giving rise to the claim have occurred or will occur in this district and

all of the Defendants in this matter reside in this District.

18.Defendant Sam Reed is sued in his official capacity as the Secretary of State of Washington,
His official residence is at the Legislative Building, Olympia, WA 98504. The Secretary of
State is designated by law as the chief elections officer of the State and has supervisory

control over local election officials. RCW 29A.04.230. He is responsible for administering all

statewide elections, including for federal office, id.; for issuing instructions and promulgating
rules, and facilitating their execution in a "uniform manner," for the conduct of elections, id
29A.04.610; for providing "voter guides" and updated compilations of election law to local

and county election officers, id. RCW 29A.04.245, RCW 29A.04.235; for instructing county

elections officials with respect to election administration and compelling observance with the

laws, rules and guidelines related thereto, id. RCW 29A.04.530; for prescribing training of

polling place officials, id; and for recording and certifying statewide election results, id RCW
29A.04.230, among other things. Defendant Reed is also responsible for coordinating the

requirements of Washington election law and federal law.

19. Defendant Rob McKenna is sued in his official capacity as Attorney General of the State of
Washington. His official residence is at 1125 Washington St SE; Olympia, WA 98504-0100.
Some of the relief sought in this action would apply throughout the State of Washington and it
is Mr. McKenna and his office’s duty to appear and act as counsel for the state in accordance
with RCW 4.92.030. Further as other Defendants are being sued in their official capacity for
the State of Washington, Mr. McKenna may be requested to represent them in their official

capacity in accordance with RCW 4.92.060.

20.Defendants Robert L. Harris, John F. Nichols, and Barbara D. Johnson are all Judges for the
Clark County Superior Court and are being sued in both their official capacity for the State of
Washington as well as private individuals. Their official residence is Clark County Superior

Court; 1200 Franklin Street; Vancouver, WA 98660.

21.Defendants Kenneth Eiesland, Rich Melnick, and John Hagensen are all Judges for the Clark
County District Court while Kelli E. Osler is a Commissioner for the Clark County District
)  Amended Complaint 6 of 26 Carr v Reed et al Brian P. Carr, Pro Se
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Court and are being sued in both their official capacity for the State of Washington as well as
private individuals., Their official residence is Clark County District Court; 1200 Franklin
Street; PO Box 9806; Vancouver, WA 98666. Defendants Eiesland and Melnick were also
two of more than three individuals appointed in Clark County as Superior Court
Commissioners under (and in violation of) Washington Staté Constitution, Article I'V, Section
23 in 2004 and 2005, All four of these Defendants are Family Court Commissioners in Clark
County under RCW 26.12 in 2006 and 2007.

22 Defendants Joel Penoyar, (J.) C. C. Bridgewater and J. Robin Hunt are Judges in the Court of
Appeals, Division II and are being sued in both their official capacity for the State of
Washington as well as private individuals. Their official residence is Court of Appeals,

Division II; 950 Broadway, Suite 300; Tacoma, WA 98402,

23.Defendants Gerry L. Alexander, Barbara Madsen, Mary E. Fairhurst, Susan Owens and James
M. Johnson are Judges in the Washington State Supreme Court and are being sued in both
their official capacity for the State of Washington as well as private individuals. Their official

residence is Washington State Supreme Court; 415 12th Ave SW; Olympia, WA 98504-0929.

24.Plaintiff resides at 11301 NE 7% St., Apt J5; Vancouver, WA 98604 and is a resident of Clark
County. The Plaintiff and Defendants are residents of Clark, Thurston, and Pierce counties all

of which are in the jurisdiction of this court.

Count I

Commissioners Exceed Three in Number

25.Plaintiff repeats and realleges paragraphs 1 through 24, as if fully set forth.

26.Defendant Harris signed orders appointing the Honorable Anders, Eiesland, Melnick and

Schreiber as Clark County Superior Court Commissioners in 2004 and the Honorable Anders,

Eiesland, Melnick and Schreiber in 2005. These orders violated the Washington State

Constitution, Article IV, Section 23 which states

There may be appointed in each county, by the judge of the superior court having
jurisdiction therein, one or more court commissioners, not exceeding three in
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number, who shall have authority to perform like duties as a judge of the superior

court at chambers....
These orders were included in the record of cases 04-2-08824-4 and 04-2-08908-9,

27.A reasonable person could easily conclude the numeric limit placed on the appointment of

Superior Court Comunissioners in the Washington constitution (Article IV, Section 23) is

arcane, ineffective and even counter productive. However, enough reasonable people did not

reach that conclusion when the issue was presented to the voters in 1981, Ordell v. Gaddis, 99

Wn.2d 409, (1983). As long these numeric limits are held to be valid, it is not reasonable to
simply ignore the limits. The danger of placing of expediéncy over legality is that once it
becomes the norm in our society (as it must once we start down that slippery slope), within a
decade we would no longer have a government of law, but, in all likelihood, a military

dictatorship.

28.While the court found in Ordell v. Gaddis, 99 Wn.2d 409 that Family Court / Law

Commissioners and Pro Tempore Commissioners do not count in the numerical limit, the
orders cited above do not contain any such reference. Further, Ordell makes it clear that the
constitutional numeric limit on Superior Court Commissioners is a valid limit and that the

courts may not otherwise exceed that limit.

29.These Orders violated Plaintiff's and numerous other residents of Clark County right to have
matters heard by a Judge rather than an appointed Commissioner as too many matters were
heard by these alleged Commissioners in Clark County. These Orders further violated
Plaintiff’s and other residents of Clark County right to due process under Fourteenth

Amendment, U.S. Constitution as the alleged Commissioners hearing their matters did not

have jurisdiction to hear said matters because their appointment Orders were invalid.

30.The law is clear on the effect of Orders made when the court did not have jurisdiction. An
order can be 'declared void for the reason that the ... court did not have jurisdiction to enter

such decree.' Barker v. Barker, 31 Wn. (2d) 506. It is also well established that all subsequent

actions based on the void order are void ab initio or void from the beginning Beyetle v.

Bartsch, 111 Wash, 287, Any Orders for Protection, arrests and convictions based on these

I Amended Complaint 8 of 26 Cair v Reed et al Brian P. Carr, Pro Se
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invalid Orders are similarly void.

31.Defendants Eiesland, Melnick, Nichols and B, Johnson were aware of these illegal orders and
acted in concert with Defendant Harris as well as individually through actions taken in
support of this deprivation of rights and through the omission of actions required under the
constitution of Washington and the United States and their oath of office. See paragraphs 39

through 42 for more details about the complicity of these Defendants,

32.These knowing and willful violations of the constitutions and their oath of office are so
egregious that they can not have been performed in Defendants' official capacity and were in
fact made as private individuals in violation of the United States Constitution and 42 U.S.C. §
1981, 42 U.S.C.§ 1982,42 U.S.C. § 1983, 42 U.S.C. § 1985 (3), and 42 U.S.C. § 1986.

Count II
Interference With Right To Appeal

33.Plaintiff repeats and realleges paragraphs 1 through 32, as if fully set forth.

34.The attempted appointment of Superior Court Commissioners in Clark County in violation of

Washington State Constitution, Article IV, Section 23 created an environment where appeals

were illegally restricted to prevent the required overturning of these void orders.

35.The fact that the Defendants Melnick and Eiesland were acting as alleged Commissioners was
concealed from all parties by holding the hearings in what were clearly marked as a District
Court Rooms and in a session announced as one of the District Court and before a Judge.
Further when their status is identified on forms (case 04-2-008824-4, order dated October 27.

2004) they ate listed as Judge rather than Commissioner.

36.The dockets which would normally list the deciding authority were not posted for public

access but instead kept by security guards who directed parties to the correct court room.

37.The deciding authority is routinely not completed in the Judicial Information System so that
there is no record of the deciding identity other than the signature which is often not clearly

I* Amended Complaint 9 of 26 Carr v Reed et al Brian P. Carr, Pro Se
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legible. In case 04-2-008908-9 there was even no signature on the decision of November 12,

2004.

38.When Plaintiff attempted to file a Notice of Appeal on November 23, 2004 in cases 04-2-
008824-4 and 04-2-008908-9, it was improperly rejected by an unidentified clerk with some
indications that she was being directed to violate the appeal process. Plaintiff was then

directed to file a Motion for Revision.

39.Plaintiff's Motions for Review were improperly denied by Defendant B. Johnson on
December 10, 2004 even though they were properly submitted during the 30 day period when
| the Orders were appealable as matter of right. The justification was that the Motions were not
submitted within the ten day period for a Motion for Revision of a Commissioner's decision,
but this was the first time that Plaintiff had been informed of Defendants Eiesland and

Melnick's status as an alleged Commissioner.

40.In an apparent attempt to keep the identity of the deciding authority hidden from the Court of
Appeals, Defendant B. Johnson falsely identified Defendant Nichols as the deciding authority
(case 04-2-08908-9 , letter dated January 7, 2005) even though a trivial comparison of the

hand writing in the Orders of November 12, 2004 and January 3, 2005 demonstrates her

'discovery' as false.

41.Defendant Nichols issued an Order in case 04-2-08908-9 on January 3, 2005 even though

there was no motion before the court in this case and a Notice of Appeal had been filed in this
case on December 10, 2004. This ruse as to the deciding authority was dropped‘on January
19, 2005 after the Plaintiff had filed a Notice of Appeal on January 18, 2005 in case 04-2-
008824-4 where the identity of Defendants Eiesland and Melnick were clearly identified in

the record and on the Notice of Appeal.

42 Defendants Eiesland, Nichols, Johnson, and Harris acted in concert as well as individuaily
through actions taken in support of this deprivation of rights and through the omission of
actions required under the constitution of Washington and the United States and their oath of
office.
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