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The Honorable Robert J. Bryan

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

Brian P. Carr,
Plaintiff,
V.

Sam Reed, in his official capacity as
Secretary of the State of Washington, and
Rob McKenna, in his official capacity as
Attorney General of the State of
Washington and, separately, as private
individuals the Honorable Robert L.
Harris, John F. Nichols, Barbara D.
Johnson, Kenneth Eisland, Rich Melnick,
John Hagensen, Kelli E. Osler, Joel
Penoyar, (J.)C.C. Bridgewater, J. Robin
Hunt, Gerry L. Alexander, Barbara
Madsen, Mary E. Fairhurst, Susan Owens
and James M. Johnson as well as other
currently unnamed parties as determined
by the Court,

Defendants.

NO. C07-5260RJB
STATE DEFENJDAIRNN S’

FOR SUMMARY JUDGMENT

AND DISMISSAL OF

PLAI NTI FF* S AMEND
COMPLAINT

HEARING DATE:
Friday, September28, 2007

ORAL ARGUMENT
REQUESTED

l. INTRODUCTION

Pursuant to Federal Rule of Civil Procedure 56, defendants Reed, McKenna, Penoyar,

Bridgewater, Hunt, Alexander, Madsen,

STATE DEFENDAIRNROR MO
SUMMARY JUDGMENT AND DISMISSAL
OF PLAI NTI FHEDGOMRIMEND
NO. C07-5260RJB

Fairhurst, Owens and Johnson ( “ t he

1 ATTORNEY GENERAL OF WASHINGTON
Complex Litigation Division
800 Fifth Avenue, Suite 2000
Seattle, WA 98104-3188
(206) 464-7352
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Defendmave”f)or compl ete summary |judgmer
Complaint. (A form of proposed Order is attached as Attachment1l) Based on
version of the facts, as admitted in his pleadings, defendants are entitled to judgment based
upon the following legal principles:

1. This Court lacks jurisdiction over claims that plaintiff litigated—and which he
could have litigated—in state court proceedings that have resulted in a final judgment against

plaintif-fel dmMaRbDker

2. Plaintiff initiated and defended state court proceedings that went to final
judgment. ThisCo ur t must give “full faith and
barring all claims which were, or could have been, raised by plaintiff. ( “ Res Judi ©

3. Counts | through VI of the Amended Complaint are asserted against several
statecour t judges (trial court and appell at

plaintiff snarital dissolution proceedings in the Washington courts. Such claims are barred
under the doctrine of absolute judicial immunity.

4. In Count VII, plaintiff claims that ArticlelV, 81 7 of Wa s
Constitution violates the United States Constitution. He asserts thatt he st at e
qualification for judicial office that requires judges to be active members of the Washington
bar and the statutory requirement of a filing fee or obtaining voter signatures on a qualifying
petition contravene due process, equal protection and first amendment rights of association.
Such claims are not sustainable under well-established federal law.

5. Finally, any claims asserted against the State and/or its officials in their official

capacity are barred by the Eleventh Amendment.

t and

pl ai nt

hi ngt «

const i
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I. STATEMENT OF PERTINE NT FACTS

The following facts are alleged in pleadings filed by plaintiff in this case and state
court pleadings and orders®in plaintiff
A. Identity and Role of Moving Defendants.

Defendants Penoyar, Bridgewater and Hunt are judges who sit on Division Il of
Washingt on’ s CQlakDdcl, EXfA 1R Peé ali ot i f f appea
issuance of an Order againsthimunder RCW 26. 50, the Sttat
ensure “no cont act -wifebld. tExw €.€eThat appealncama befdre tliese s
three judges and the court order denying his appeal bears their signatures. Id., Ex.D. A
review of the Amended Complaint confirms only CountV  ( ‘RNa@g ht t o App e
against these defendants.> His Initial Disclosures confirm the only discovery he anticipates
from these defendants in this case relates to his marital dissolution court files. Clark Decl.,
Ex. B.

Defendants Alexander, Madsen, Owens, Fairhurst and J. Johnson are Justices of the

Washington Supreme Court. Id., Ex. A, {1 23. Plaintiff petitioned the State Supreme Court for

review of the trial court rulings and Divisionl 1 * s appel |l ate rulldng

Ex. E. The Order denying review was issued by, and bears signatures of, these five Justices.
As with the other appellate judges above, only Count V appears directed at the Supreme Court
Justicesand plaintiff’s initial di s c | o sregardng
his divorce case is the focus of his case against these defendants.

Defendants Reed and McKenna are, respectively, the Secretary of State and Attorney

General for Washington. Id., Ex. A, 1118, 19. Only Count VII of the Amended Complaint is

'These pleadings include the Amended Compl aj
State dissolution proceedings and two orders of the state appellate courts. These documents are attached to the
Clark Declaration as Exhibits A, B, C, D and E, respectively.

2 Counts | through IV and Count VI are directed at the Clark County Superior Court Judges and
Commissioners. Though this Motion is not brought on their behalf, the defenses and immunity doctrines
discussed in parts 111, A, B and C also require their dismissal.
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asserted against them. They are alleged to be responsible for the administration and
enforcement state-wi de of Wa s h n magst ioctuding thee donetitutionalo and
statutory qualifications to run for state judicial offices. Clark Decl., Ex. A, {118, 19.
Defendants Reed and McKenna had no involvement with the Washington court rulings
attacked by plaintiff.

B. State Court Proceedngs Underlying This Case.

Plaintiff and his ex-spouse went through marital dissolution proceedings during 2004.
Id., Ex. A. His federal action arises out of two state court rulings (Domestic Violence cases)
issued in the Clark County Courts: Cases No. 04-2-08824-4 and 04-2-08908-9. Id. Both
rulings were issued pursuant to RCW 26.50. Plaintiff claims “ vile the statute itself provides
for due process and equal protection under the law, the defendants ignored the requirements of
the statute and the state constitution.” Id.

The two RCW 26.50 cases were either initiated by him or his ex-spouse. Id., 2.
Both matters resulted in a trial court ruling adverse to plaintiff, which he then unsuccessfully
appealed, first to the Court of Appeals, then to the Supreme Court. Id., 11 11 through 15. The
denial of his Petition for Review by the Washington Supreme Court terminated these
proceedings, resulting in entry of final judgment against plaintiff on January 31, 2007. Id.,
Ex. E.

Plaintiff concedes that the issues pleaded in Counts I through VI of his Amended
Complaint were raised unsuccessfully by him in state court, including the federal due process,
equal protect i octaimsa idd ExX“AsfelXXu al Hoei acsdnced
decision on each of these claims was affirmed by state appellate courts. Id., {1 14, 15.
Plaintiff alleges that the state court judges reached erroneous decisions: in CountV (11 64
through 70), he complains t h at “Washington judges..pr

violations of [state law], their oath of office requires them to correct these violations to

include overtur ni nld., Y68h Ehe basis foraCountsl thmughd\d thus ...
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are judicial acts pursuant to the jurisdiction of the state courts to hear domestic violence
matters. That jurisdiction is provided by RCW 26.50.020.
C. Claim Against Defendants Reed and McKenna.

Count VI I i's entitled *“ Rest r iPk&intiff atacls

ArticleIV, 8§17 of Washingfon’'s constitution:

8§17 ELIGIBILITY OF JUDGES.

No person shall be eligible to the office of judge of the supreme court, or judge
of a superior court, unless he shall have been admitted to practice in the courts
of record of this state, or of the Territory of Washington.

He also claims that RCW 29A.24.091, which requires candidates for judicial office to pay a
filing fee or obtain signatures on a supporting petition, violates the federal constitution. He
asks this Court to declare Article IV, §17, RCW 2.06.050, RCW 3.34.060 and RCW
29A.24. 091 unconstitutional because t he
offices. Id., Ex. A, 11 84, 87, 88.

. LEGAL ARGUMENT “

Pl aintiff’' s csddattenmts to ase tee federalccourss gsuaivehicle to
appeal final state court judgments entered against him in cases where state courts had
jurisdiction over him and his claims. Dismissal is required because he had his chance to
litigate and lost on the merits, and because all but two defendants in this case are the state
judges who decided his case in state court. Moreover, long-standing federal precedent
upholds state requirements of active bar status and a filing fee or petitions of voter support for

state judicial office-seekers.

® Appellate and state district court judges have similar requirements that they be admitted to practice law
to qualify. RCW 2.06.050 and 3.34.060.

* As this Motion involves consideration of materials other than the Amended Complaint, it is brought
under Fed. R. Civ. P. 56. Under that Rule, all facts and inferences therefrom are taken in a light favorable to
pl aintiff. I n this particular case, the facts

factual disputes.
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A. The RookerFeldman Doctrine Deprives Federal Courts of Jurisdiction Over

Appeals from State Court Judgments.

Pl aintiff concedes his federal <case
the judgments against him in state court in connection with his marital dissolution. Clark
Decl., Ex. A, 111, 2, 11, 12, 14 and 15. Both the State Court of Appeals and Supreme Court
denied his appeals of these issues, resulting in a final judgment on January 31, 2007. Id.,
Exs. D and E. He later filed this case on May 23, 2007.

In Exxon Mobil Corp. v. Saudi Basic Inds. Corp44 U.S. 280, 125 S. Ct. 1517
(2005), the U.S. Supreme Court stated that the federal courts have no jurisdiction to review

and overturn state court decisions:

Rookerand Feldmanexhibit the limited circumstances in which this [Supreme]
Court’s appel |l at ecoust judgmests] 28dJtSiIC.o081257p v e r
precludes a United States district court from exercising subject-matter
jurisdiction in an action it would otherwise be empowered to adjudicate under

a congressional grant of authority, e.g, 8 1330 (suits against foreign states),

8§ 1331 (federal question), § 1332 (diversity). In both cases, the losing party in

state court filed suit in federal court after the state proceedings ended,
complaining of an injury caused by the state-court judgment and seeking
review and rejection of that judgment. Plaintiffs in both cases, alleging
federal-question jurisdiction, called upon the District Court to overturn an
injurious state-court judgment. Because 8 1257, as long interpreted, vests

aut hority to review a stateeg,dednyi s |
460 U.S., at 476, 103 S.Ct. 1303; Atlantic Coast Line R. Co. v. Locomotive
Engineers398 U.S. 281, 286, 90 S.Ct. 1739, 26 L.Ed.2d 234 (1970); Rooker

263 U.S., at 416, 44 S.Ct. 149, the District Courts in Rookerand Feldman
lacked subject-matter jurisdiction. See Verizon Md. Inc.535 U.S. at 644, n. 3,

122 S. Ct . RdokeS@&dmgndoctine merely recognizes that 28
U.S.C. § 1331 is a grant of original jurisdiction, and does not authorize district

courts to exercise appellate jurisdiction over state-court judgments, which
Congress has reserved to this Court,see§1 257 (a) . 7 ) .

544 U.S. at 291-92, 125 S. Ct. at 1526 (emphasis added).

ltisundi sput ed t maarise qui ofthe stateicdurt proseediags l& was
unsuccessful in pursuing or defending; proceedings resulting in a final judgment rendered
before plaintiff started this federal action. In paragraphs 12, 14 and 15 of his Amended
Complaint he admits that the claims in Counts 1 through VI were raised by him in the

concluded state court proceedings. Clark Decl., Ex. A. His only recourse was to petition the
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U.S. Supreme Court to review the state court decisions under 28 U.S.C. 1257. Under
Supreme Court Rule 13, he had ninety days after January 31, 2007, the date of the State
Supreme Court order, to apply for a writ from the U.S. Supreme Court. 28 U.S.C. § 2101(c).
The time to do so expired on or before May 1, 2007, and the deadline is mandatory. Federd
El ection Commdén v .Funh ®2U.388,190, 115 ScGt. 637, 930 294). r
Failure to do so precludes the claims in Counts I through VI.

RookerFeldmanwas discussed in a recent Ninth Circuit case: Vacation Village, Inc.
v. Clark Couty Nevada ___ F.3d ___, 2007 WL 2080288 (9" Cir. 2007). In that
opinion, the courtr ej ect s p | a itmttRodkdrFeldmanwalmdt apphytifithestate

court judgment fails to address some of the arguments raised by plaintiff:

“RookerFeldman applies only when the federal plaintiff both asserts as her

injury legal error or errors by the state court and seeks as her remedy relief

from the st at &ongasanw.TMIL,Uunt3§oR8dM136, 1140

(9™ Cir. 2004).
2007 WL 2284279 *5 (emphasis in original). Both conditions apply here and this Court lacks
jurisdiction over all <c¢claims that perta

Nor can plaintiff escape RookerFeldmanby alleging that his legal arguments were not
specifically addressed in the appellate decisions or in the final state court judgment. Rooker
Feldmandepri ves feder al courts of jurisdi

intertwined?” with the state court deci s

Where the district court must hold that the state court was wrong in order to

find in favor of the plaintiff, the issues presented to both courts are inextricably
intertwined. (citations omitted) [
for that reason inextricably intertwined with the state court decision. The

district court properly dismissed this action under RookerFeldman

Doe & Assoc. Law Offices v. Napolitanzb2 F.3d 1026, 1030 (9" Cir. 2001); Samuel v.
Michaud 980 F. Supp 1381, 1411 (D. Idaho 1996) (Claims raised in federal court need not
have been argued in the state proceedings for them to be barred under RookerFeldman) See

alsoJohnson v. Bd. of Bar Overseers of Ma324 F. Supp. 276, 285 (D. Mass. 2004) (Lower
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federal courts have no jurisdiction to hear appeals from state court decisions, even if the state
judgment is challenged as unconstitutional.)

Plaintiff asks this Court to overturn state court judgments and to enter its own
judgment reversing the state court outcome. RookerFeldman bars such claims and requires

dismissal of Counts I through VII.

B. Res Judicata Bars All Claims That Plaintiff Raised, or Could Have Raised, in the

State Court Proceedings.

An alternative grounds for dismissal of Counts | through VI is the doctrine of res

judicata:

Disposition of the federal action, once the state-court adjudication is complete,
would be governed by preclusion law. The Full Faith and Credit Act, 28
U.S.C. §1738, originally enacted in 1790, ch. 11, 1 Stat. 122, requires the
feder al court “to give t hopurtpdgmestaspr ec
another court of that State would gi

Exxon Mobil Corp.suprag 544 U.S. at 293, 125 S. Ct. at 1527. As noted further by the
Supreme Court in San Remo Hotel, L.P. v. City a@bunty of San Francis¢c®45 U.S. 323,
343, 125 S. Ct. 2492 (2005):

First, both petitioners and Santini ultimately depend on an assumption that
plaintiffs have a right to vindicate their federal claims in a federal forum. We
have repeatedly held, to the contrary, that issues actually decided in valid state-
court judgments may well deprive plaintiffsofthe r i ght ” t o have
claims relitigated in federal court. See, e.g., Migra v. Warren City School Dist.
Bd. of Ed. 465 U.S. 75, 84, 104 S.Ct. 411. This is so even when the plaintiff
would have preferred not to litigate in state court, but was required to do so by
statute or prudential rules. See id., at 104, 101 S.Ct. 411. The relevant
question in such cases is not whether the plaintiff has been afforded access to a
federal forum; rather, the question is whether the state court actually decided
an issue of fact or law that was necessary to its judgment.

Indeed, as with RookerFeldman application of the bar of res judicata does not require that

the state court actually address each and every theory advanced by plaintiff in state court:

Where the federal constitutional claim is based on the same asserted wrong as
was the subject of a state action, and where the parties are the same, res
judicata will bar the federal constitutional claim whether it was asserted in state
court or not, for the reason that the state judgment on the merits serves not only
to bar every claim that was raised in state court but also to preclude the

STATE DEFENDARNFEOR MO 8 ATTORNEY GENERAL OF WASHINGTON
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assertion of every legal theory or ground for recovery that might have been
raised in support of the granting of the desired relief.

Gallagher v. Frye631 F.2d 127, 129 (9" Cir. 1980). Federal claims under the Federal Civil
Rights Statutes (28 U.S.C. 8 1983 and 8 1985, for example) are barred like any other clams.
Allen v. McCurry 449 U.S. 90, 97, 101 S. Ct. 411, 416 (1980); Concordia v. Bendekovi693
F.2d 1073, 1077 (5" Cir. 1982).

Under Washington | aw, res judicat a
including the relitigation of claims and issues that were litigated, or might have been litigated,
i n a pr iloveridgeostFred Meyer, Incl25 Wn.2d 759, 763, 887 P.2d 898 (1995).
Application of res judicata requires identity between a prior judgment and a subsequent action
as to (1) persons and parties, (2) cause of action, (3) subject matter, (4) quality of persons for
or against whom the claim is made. Pederson v. Potted03 Wn. App. 62, 67, 11 P.3d 833
(2000). In addition, there must be a final judgment on the merits. Id.

All indicia of res judicata are present here. Plaintiff was a party to the state cases and
is a plaintiff here. That satisfies the first and last element. Pl ai nt i f f ' s c|
the underlying state court proceedings were the same issues and claims he presents in Counts |
through VI. Clark Decl., Ex. A, 11 11-15. That fulfills elements two and three. The denial of
his Petition for Review resulted in entry of final judgment no later than January 31, 2007. Id.,
Ex. E. Under the doctrine of res judicata andt he “ f ul | fai t hthedJrb.d

Constitution, the Court must dismiss Counts | through V1.

C. Absolute Judicial Immunity Also Requires Dismissal of Countd through VI of
the Amended Complaint.

Counts | through VI are directed exclusively at state court judges, all of whom made
rulings and/or entered judgment against the plaintiff. He has never challenged the jurisdiction

of the state courts.® Though he claimed that specific commissioners acted in derogation of

1t is the court’'s authority, not that of
judicial immunity. Stumpinfra, 435 U.S. at 356-57.
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their authority under state law, he invoked their jurisdiction by seeki ng a “no
against his ex-wife in their dissolution proceedings. There is no question he invoked the
appel |l at e c ohyappedling thgsaurulimgstalbotictite BtaserCourt of Appeals and
Supreme Court.

State court judges are absolutely immune from liability in damages for alleged

c

deprivation of federal civil rights in underlying state court proceedings. Stump v. Sparkman

435 U.S. 349, 98 S. Ct. 1099 (1978). Absolute immunity from damages claims will bar this
sui t e v eton [thefjudge] tobkevas & error, was done maliciously, or was in excess
of his authori t-%,98S. Ct4aB81305. UTh& Stumacburt Gpbeld this
principle even though the underlying state court proceedings had resulted in the judicially-
decreed sterilization of a minor.) In response to a contention expected to be raised by plaintiff
in this case, that the trial court commissioners exceeded their legal authority, the Supreme

Court stated:

Because the court over which Judge Stump presides is one of general
jurisdiction, neither the procedural errors he may have committed nor the lack
of a specific statute authorizing the approval of the petition in question
rendered him liable in damages for the consequences of his actions.

Id. at 359-60, 98 S. Ct. at 1106.

The st at‘sbedtmatrtteéers | usrkeys tnde RGW26.30.020, the
Clark County Courts had general jurisdiction to consider, issue and enforce domestic violence
orders. As to the appellate state court judges, plaintiff invoked the appellate jurisdiction of
those tribunals. If a court has jurisdiction over the general subject matter, the judge is
absolutely immune. Mullis v. U.S. Bankruptcy Court for Nevadi®8 F.2d 1385, 1389 (9™
Cir. 1987).

Federal civil rights claims do not abrogate judicial immunity. Pierson v. Ray386

U.S. 547, 554-55, n.9 (1967); Tenney v. Brandhoy&41 U.S. 367, 71 S. Ct. 783 (1951).
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Judicial immunity bars all claims under 28 U.S.C. 88 1981 through 1988. Haldane v.
Chagnon 345 F.2d 601, 603-04 (9" Cir. 1965).

Finally, in 1996 Congress amended the federal civil rights laws to enact absolute
judicial immunity from injunctive or declaratory relief claims as well as damages claims: 28
USC. 81983, for ex amplves, rperlawifd essh a“l il n jnuont
brought against “a judicial of ficer f o
c a p a ¢ Wdlfey v. Strankmar892 F.3d 358, 366 (9th Cir. 2004). See also Huminski v
Corsmes 386 F.3d 116, 137-38 (2d Cir. 2004) (The paradigmatic judicial act triggering
immunity is the resolution of a dispute between parties invoking the jurisdiction of the court.);
Ballew v. Bush2007 WL 1434500 (E.D. Ark. 2007) (28 U.S.C. 1983 precludes injunctive
relief against j udges for an act or omi ssion ¢o
LeClerc v. Web2003 WL 21026709 (E.D. La. 2003) (Congress has provided that injunctive
relief shall not be granted in a § 1983 action against a judicial officer.).

Absolute judicial immunity is the third alternative basis for dismissal with prejudice of

Counts I through VI of the Amended Complaint.

D. Wa s h i n dotate hatv Qualifications for State Judicial Offices Do Not Violate
the Federal Constitution.

Count VII of the Amended Complaint claims that state law qualifications for state
judicial office violate rights to due process, equal protection and freedom of assembly that are
preserved by the U.S. Constitution. Plaintiff asks this Court to declare these laws invalid.

Article 1V, 8 17 of the state constitution requires that Superior Court and Supreme
Court judges shall be persons admitted to practice in the Washington courts. RCW 2.06.050
and 3.34.060 have the same requirement for state District Court and Court of Ap p e a

candidates. RCW 29A.24.091 declares, in part, that candidates for any office, compensated at

cthe ¢

mmi t t

shall

p &I Do

an annual salary greater than $1, 000,
Alternatively, the statueutenst ass®ttshat
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petition in |ieu of filing fee that <con

the filing fee. Plaintiff calculates this to mean that the statute would require him (if otherwise
qualified) to either pay $1,320 or get 1,320 valid, qualifying signers on a petition to run for
judicial office. Clark Decl., Ex. A, { 88.

Feder al courts have upheld state | aw
a lawyer admitted to practice a qualification to hold state judicial office. INnO6 Connor
of Nevada 27 F.3d 357, 362 (9™ Cir. 1994), the court rejected First and Fourteenth
Amendment challenges to Nevada laws mandating that State Supreme Court judges be
attorneys. Plaintiffs were non-lawyers who were excluded from running for judicial office.
The court rejected the same claims plaintiff raises in this case that such laws impermissibly

exclude non-lawyers and frustrate the voting preferences of the public:

LAl t houagh t he exclusion of candi da
associatlon, a State’s “important re
justify reasonabl e, n cAndérsos v.rCelebrepza t o r
460 U.S. 780, 787-88, 103 S.Ct. 1564, 75 L.Ed.2d 547 (1983) (footnote

omitted).

As we concluded above, § 2.020(2) satisfies heightened scrutiny. The State
has important regulatory interests in maintaining a competent judiciary that
justify its restrictions on ballot access for Supreme Court Justice candidates.
Accordingly, the attorney requirement does not violate the First Amendment.
See Clementgl57 U.S. at 971, 102 S.Ct. at 2847 (upholding restrictions on
candidate eligibility that serve legitimate state goals unrelated to First
Amendment values).

After considering the character and magnitude of the injury asserted; the
interests of the State in maintaining a qualified judiciary; and the extent to
which those interest see Qelebrexz460 US.pap e | |
789, 103 S.Ct. at 1570, we conclude that 8§ 2.020(2) survives heightened
scrutiny and violates neither the Equal Protection Clause nor the First
Amendment.

Id. (emphasis added); accord Benham v. Driegert853 F. Supp. 951, 954 (N.D. Tex. 1994)

(Requirement that state judicial candidate obtain law degree and be in practice four years
serves legitimate state objective of fostering a competent judiciary and burdens only

candidates without law degrees who have little competence in the practice of law); Zielasko v.

tains

s t hai

ant s’
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Ohio, 693 F. Supp. 577, 586-87 (N.D. Ohio 1988) (Age restrictions on state judicial office
holders do not violate freedom of association of voters or due process or equal protection
rights of office seekers.)°

As to statutory filing fees, the U.S. Supreme Court ruled that laws requiring indigent
candidates to pay them, in the absence of reasonable alternative means of ballot access, fail to
meet constitutional standards. Lubin v. Panish415 U.S. 709, 94 S. Ct. 1315 (1974). In
response to that decision, however, states enacted statutes like RCW 29A.24.091. They
i ncorporate the ®“reasonabl e alternative
the federal courts have so held. E.g, Storer v. Brown415 U.S. 724, 740, 94 S. Ct. 1274
(1974); Andress v. Reed®80 F.2d 239 (9™ Cir. 1989); Cross v. Fong Ew430 F. Supp. 1036,
1040 (N.D. Cal. 1977).

In Andressthe plaintiff challenged a California statute that (like RCW 29A. 24.091)
had a filing fee or required signatures on a petition to qualify for state elected office. The
California law required Andress to obtain roughly 100,000 signatures in two months. It was
upheld as an eXérgise mat et heaterease’ $ o0 e
for statewiodueg hoftfhieces.itgnatures of signi
F.2d at 242. This result was consisten
candidates to get 325,000 voter signatures in twenty-four days was constitutional. Store, 415
U.S. at 740. Requiring plaintiff in this case to amass merely 1,320 signatures is constitutional.

The problems alleged in CountV | | with Washington | aw
office are the sole grounds alleged for suing defendants Reed and McKenna. Count VII and

those defendants must be dismissed.

® Though plaintiff does not allege that laws requiring active bar membership violate state law, the
Washington courts have routinely rejected such challenges. See In re Bartz47 Wn.2d 161, 287 P.2d 119 (1955),

and Kraft v. Harris 18 Wn. App. 432, 568 P.2d 828 (1977).
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E. The Eleventh Amendment BarsFederal Court Suits by Citizens Against Their

States.
Pl aintiff all eges that he 1is suing
wel | as “ prlisv.@larkeDecl., riexd A, V1 28 an@d 23. Defendants Reed and

McKenna are sued only in their official capacities. Id., 11 18 and 19. However, the Eleventh
Amendment to the U.S. Constitution created immunity for the states from liability in federal
caseshbr ought by that state’s own cClarkivzState of
Washington 366 F.2d 678 (9™ Cir. 1966). This immunity also applies to state employees
acting in their official capacities. Hirsh v. Supreme Court of Californi7 F.3d 708, 715 (9™
Cir. 1995). This immunity protects states and their representatives from federal civil rights
claims as well as other suits. Clark, supra 366 F.2d at 680.

A review of plaintiff’'s |l engt hy dhad
impermissible nature of the intrusive relief he demands. Clark Decl., Ex. A, pp. 22-27."
Basically, plaintiff is of the mistaken impression that federal courts supervise state courts and

correct state court decisions. That impression is directly contrary to federal law:

The federal courts are without power to issue writs of mandamus to direct state
courts or their judicial of ficers in

Id. 366 F.2d at 681. To award any of the declaratory relief requested would be error and a
violation of the line of demarcation that differentiates the roles of federal and state courts.
V. CONCLUSION
Counts | through VII of the Amended Complaint state causes of action that are
unsustainable as a matter of law. This Court lacks jurisdiction to decide Counts I through VI.

Alternatively, those Counts fail on the merits due to res judicata and judicial immunity.

" No less than 18 separate mandatory directives are sought, including: (1) voiding court orders pertaining
to plaintiff and others who are not parties to this case; (2) changes to state court procedures for handling domestic
violence cases; (3) what state judges may and may not consider in rendering decisions; (4) intrusive reporting

requirements for state courts to this court; and (5) court-ordered changes to the state constitution and statutes.
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Finally, CountV I | I's defecti ve bec aoujsdeial t¢letiens dd hoa f

violate the U.S. Constitution. This Court should enter summary judgment accordingly.

DATED this 30" day of August, 2007.
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NO. C07-5260RJB

ROB MCKENNA
Attorney General

ss/William G. Clark

WILLIAM G. CLARK, WSBA #9234
Assistant Attorney General

Office of the Attorney General

800 Fifth Avenue, Suite 2000

Seattle, WA 98104-3188

Telephone:  (206) 389-2794
Facsimile: (206) 587-4229
e-mail: billc2@atg.wa.gov

Attorneys for State Defendants
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CERTIFICATE OF SERVICE

| hereby certify that on this 30th day of August, 2007, | electronically filed the

foregoingSt at e

Defendant s b

Motion for Bummat

Amended Complaint with the Clerk of the Court using the CM/ECF system, which will

send notification of such filing to the following CM/ECF participants:

Bernard Veljacic
Clark County Prosecutor
Bernard.Veljacic@clark.wa.gov

Brian P. Carr
brian@brian.carr.name

STATE DEFENDAIRNROR MO
SUMMARY JUDGMENT AND DISMISSAL
OF PLAI NTI FHEDGOMRIMEND
NO. C07-5260RJB

ROBERT M. MCKENNA
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